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 1.  TIME:  9:00   CASE#: MSC12-01215 
CASE NAME: TAMARA MARTIN VS. JOHN MANOOGIAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MANOOGIAN 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment brought by defendant 
John Manoogian.  The motion is opposed by plaintiff Tamara Martin. 
 
 Defendant’s motion is granted.  Defendant shall prepare a proposed judgment of 
dismissal, separate from any formal order on the motion, and shall submit that proposed 
judgment to plaintiff for approval as to form. 
 
 The basis for this ruling is as follows. 
 
 A. The Fourth and Sixth Causes of Action. 
 
 The Fourth Cause of Action is for legal malpractice, and the Sixth Cause of Action is for 
breach of fiduciary duty.  The Court finds that these two causes of action are barred by the 
applicable one-year statute of limitations.  (Code Civ. Proc., § 340.6.  See, Worton v. Worton 
(1991) 234 Cal.App.3d 1638, 1649-50.) 
 

In plaintiff’s email of March 23, 2011, plaintiff excoriated defendant for alleged 
incompetence concerning all material aspects of defendant’s performance in the handling of 
plaintiff’s divorce proceeding, up to and including the subject settlement conference.  
(Manoogian Dec., Exh. “E”.)  Yet plaintiff did not commence this action until June 5, 2012.  
The Court finds that plaintiff had actual knowledge of defendant’s alleged malpractice more than 
one year before she commenced this action. 

 
Further, plaintiff alleges that all she needed in order to ascertain defendant’s alleged 

malpractice was to review her own client files.  (Plaintiff’s Exhibit 1, Martin Dec. dated 4-30-15, 
¶ 20.)  Yet plaintiff does not allege that she was ever denied access to her own client files, either 
by defendant himself or by plaintiff’s successor attorney; plaintiff could presumably have 
reviewed her files, and confirmed her suspicions of defendant’s alleged malpractice, in March 
2011.  Accordingly, the Court finds in the alternative that plaintiff reasonably should have known 
of defendant’s alleged malpractice more than one year before she commended this action. 

 
Finally, plaintiff argues that the statute of limitations was tolled because defendant 

continued to represent plaintiff until some unspecified date less than a year before this action 
was commenced.  However, defendant formally substituted out of the divorce proceeding on 
April 12, 2011, and performed no further work for plaintiff after that date.  (Manoogian Dec., 
Exhs. “F”, “G”, and “H”.)  Plaintiff has offered no opposition evidence supporting an objective 
belief that defendant continued to represent plaintiff in the divorce proceeding after April 12, 
2011.  (See, Lockton v. O'Rourke (2010) 184 Cal.App.4th 1051, 1063 [“[t]he test for whether the 
attorney has continued to represent a client on the same specific subject matter is objective”].) 
 
 B. The Fifth Cause of Action. 
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 The Fifth Cause of Action is for intentional fraud.  To state a cause of action for fraud, 
plaintiffs must plead and prove that they actually relied on a defendant’s alleged 
misrepresentation.  (See, Mirkin v. Wasserman (1993) 5 Cal.4th 1082, 1088; Bay Summit Cmty. 
Ass’n v. Shell Oil Co. (1996) 51 Cal.App.4th 762, 767 [failure to prove actual reliance precluded 
fraud cause of action].) 
 

The Court finds that plaintiff has failed to raise a triable issue of fact concerning this 
essential element.  (See, Manoogian Dec., Exhs. “B”, “C”, and “D”.)  Plaintiff entered into the 
subject settlement agreement against defendant’s adamantly expressed advice.  (Exh. “B” 
[defendant’s transcribed admonition that “I’m not recommending that you accept this 
settlement”]; Exh. “D” [plaintiff’s email acknowledging “you were yelling at me to NOT TAKE 
THIS DEAL”].)  The Court finds that plaintiff’s decision to enter into the settlement agreement, 
the source of all her alleged injury, against defendant’s advice, was not made in reliance on any 
representation by defendant, and that this is dispositive of plaintiff’s fraud cause of action.  (Cf., 
Moua v. Pittullo, Howington, Barker, Abernathy, LLP (2014) 228 Cal.App.4th 107, 113-118.) 
 
 C. Additional Issues. 
 
 In light of these rulings, the Court need not reach defendant’s argument that plaintiff’s 
causes of action are barred by the doctrine of judicial estoppel.  The Court also need not 
consider defendant’s argument that the denial of plaintiff’s motion to vacate in the divorce 
proceeding has collateral estoppel effect in this action. 
 
 D. Procedural Matters. 
 
  1. The Opening Papers.  

 
Defendant Manoogian’s unopposed request for judicial notice, filed with defendant’s 

opening papers on August 31, 2016, is granted. 
 
  2. The Opposition Papers. 
 

The exhibits to “Plaintiff’s Evidence,” filed with plaintiff Martin’s opposition papers 
on November 16, 2016, were not tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).)  
The Court’s legal research staff has been compelled to perform this clerical task on plaintiff’s 
behalf.  Future violations of applicable law and motion procedures may result in an award of 
monetary sanctions. 

 
 3. The Reply Papers. 
 
The Court rules as follows on defendant Manoogian’s evidentiary objections, filed with 

the reply papers on November 23, 2016. 
 
 Exhibit 1  (4-30-15 Declaration of Tamara Martin) 

   
No. 1: Sustained.  In paragraph 1, plaintiff Martin has failed to establish 
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a foundation for her opinion concerning the value of the 
marital estate. 

 
No. 2: Sustained as to the language in brackets.  In paragraph 2, 

plaintiff Martin offers an improper legal opinion concerning what 
arguments defendant Manoogian is permitted to make in this 
civil action. 

 
No. 3: Sustained.  Paragraph 3 is unintelligible, because the exhibits 

plaintiff Martin refers to (a fee agreement and invoices) are not 
attached to the declaration. 

 
No. 4: Overruled.  The objections to paragraph 4 lack merit. 
 
No. 5: Sustained.  In paragraph 5, plaintiff Martin offers an improper 

legal opinion concerning her divorce proceeding. 
 
No. 6: Sustained as to the language beginning “Instead, what I found out 

...”  This part of paragraph 6 consists of improper legal 
conclusions, opinions without foundation. and hearsay. 

 
No. 7: Sustained.  Paragraph 7 consists of improper legal conclusions, 

opinions without foundation, and hearsay. 
 
No. 8: Sustained.  Paragraph 8 consists of improper legal conclusions, 

opinions without foundation, and hearsay. 
 
No. 9: Sustained as to the language beginning “who himself had stated 

he had reviewed …”  In this part of paragraph 10, plaintiff Martin 
does not show personal knowledge that Mr. Stegner made the 
alleged representation. 

 
No. 10: Sustained as to the language beginning “I did not know this was 

not the way to calculate …”  This part of paragraph 11 consists of 
improper legal conclusions, opinions without foundation, and 
hearsay. 

 
No. 11: Overruled.  The objections to paragraph 12 lack merit. 
 
No. 12: Sustained as to the language beginning “he failed to do a full 

analysis …”    This part of paragraph 13 consists of improper legal 
conclusions, opinions without foundation, and hearsay. 

 
No. 13: Sustained as to the language beginning he was busy with other 

clients …”  This part pf paragraph 14 consists of unfounded 
opinions (“Laura Pfeiffer, whom I understood to be his associate”), 
and improper argument (“everyone was against me” etc.). 
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No. 14: [none] 
 
No. 15: Sustained.  The substantive allegations in paragraph 15 consist of 

improper legal conclusions, opinions without foundation, and 
hearsay. 

 
No. 16: Sustained.  The substantive allegations in paragraph 16 consist of 

improper legal conclusions, opinions without foundation, and 
hearsay. 

 
No. 17: Sustained as to the counter-factual speculation as to what plaintiff 

would have done under other circumstances, otherwise overruled. 
 
No. 18: Sustained as to the language beginning “Had I known that …”  

This part of paragraph 19 consists of improper legal conclusions, 
opinions without foundation, and hearsay. 

 
No. 19: Sustained.  Paragraph 19 consists of improper legal conclusions, 

opinions without foundation, and hearsay. 
 
Exhibit 2.3  (List of Financial Records)  
 
No. 20: Sustained.  Untabbed Exhibit 2.3 consists of documents that have 

not been properly authenticated. 
 
Exhibit 3  (Declaration of Jeffrey Mallan) 
 
No. 21: Moot.  Plaintiff Martin does not reference the declaration of Jeffrey 

Mallan in her opposition separate statement, and accordingly, the 
Court has not considered it. 

 
Exhibit 4  (Declaration of Roger L. Meredith) 
 
No. 22: Moot.  Plaintiff Martin does not reference the declaration of Roger 

L. Meredith in her opposition separate statement, and accordingly, 
the Court has not considered it. 

 
Exhibit 5  (Declaration of Margaret S. Tillinghast) 
 
No. 23: Sustained.  Ms. Tillinghast has not adequately established (1) the 

basis for her expert opinions and (2) the reasoning that led her to 
reach her conclusory expert opinions; Ms. Tillinghast indicates that 
she has reviewed only “the pleadings and this motion for summary 
judgment …”  (Tillinghast Dec., ¶ 3.)  Insofar as Ms. Tillinghast is 
relying on the unverified allegations of the Second Amended 
Complaint, the declaration is clearly improper.  Further, even if it 
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had been competent, expert witness testimony concerning the 
standard of care is not relevant to the statute of limitations and 
reliance issues the Court finds dispositive. 

 
 Exhibit 7  (11-16-16 Declaration of Tamara Martin) 

 
The Court notes that much of the second declaration of plaintiff Tamara Martin 
(Exhibit 7) appears to be needlessly duplicative of the first declaration (Exhibit 1).  
It is not clear why plaintiff has imposed on the Court the burden of reviewing two 
overlapping declarations. 
 
No. 24: Sustained.  Paragraph 3 is unintelligible, because the exhibits 

plaintiff Martin refers to (a fee agreement and invoices) are not 
attached to the declaration. 

 
No. 25: Overruled.  The objections to paragraph 4 lack merit. 
 
No. 26: Sustained.  In paragraph 5, plaintiff Martin offers an improper 

legal opinion concerning her divorce proceeding. 
 
No. 27: Sustained as to the language beginning “Instead, what I found out 

...”  This part of paragraph 6 consists of improper legal 
conclusions, opinions without foundation. and hearsay. 

 
No. 28: Sustained.  Paragraph 7 consists of improper legal conclusions, 

opinions without foundation, and hearsay. 
 
No. 29: Sustained.  Paragraph 8 consists of improper legal conclusions, 

opinions without foundation, and hearsay. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01581 
CASE NAME: ABUGHARBEYA VS. RINCON 
HEARING ON MOTION TO CONTINUE TRIAL & ALL RELATED PRETRIAL DATES 
FILED BY VERONICA ROCHELLE RINCON, JAIME LAZCANO 
* TENTATIVE RULING: * 
 
Stipulated motion granted. 
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 3.  TIME:  9:00   CASE#: MSC15-01652 
CASE NAME: NINA MONELA VS. SAMANTHA MARSH 
HEARING ON MOTION TO STRIKE PRAYER FOR PUNITIVE DAMAGES & SANCTIONS 
FILED BY SAMANTHA MARSH 
* TENTATIVE RULING: * 
 
 Defendant’s motion to strike the request for punitive damages from the First Amended 
Complaint is granted without leave to amend.  However, this ruling shall not prejudice plaintiff’s 
right to file a timely motion for leave to amend, should discovery or further investigation reveal 
new facts that might support a claim for punitive damages.  Defendant has already filed an 
answer, so this case is now at issue. 
 
 Defendant’s request for monetary sanctions is denied.  While the Court finds that 
plaintiff’s opposition lacks merit, it is not “frivolous.”  (Code Civ. Proc., § 128.5.) 
 
 Plaintiff is directed to tab her exhibits in all future filings.  (See, Cal. Rules of Court, rule 
3.1110, subd. (f).) The exhibits to the opposition declaration of Michael Pierson are not tabbed. 
 
 Plaintiff cites no case law supporting the proposition that the act of driving an automobile 
while using a cellphone, without any additional aggravating factors, constitutes "despicable" 
conduct.  (See, Civ. Code, § 3294, subd. (c)(1).) The requirement of showing "despicable" 
conduct was added in 1987, after the publication of the Taylor decision on which plaintiff relies.  
(See, Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 896-897.)  This 
new requirement was intended to serve as a substantial, independent limitation on the right to 
recover punitive damages.  (See, College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 
725.)  No California case has found “despicable” conduct in the context of an unintentional 
collision.  (See, Lackner v. North (2006) 135 Cal.App.4th 1188, 1212-13.) 
 
 The Court encourages the parties to set aside the acrimony that seems to characterize 
the opening and opposition papers.  Given that this is a standard automobile accident case 
in which defendant presumably does not strongly contest liability, the case could settle promptly.  
The parties may wish to consider pursuing early mediation through the court-sponsored 
mediation program. 

  

 4.  TIME:  9:00   CASE#: MSC15-02347 
CASE NAME: PENTAGON FEDERAL CREDIT UNION VS. MIJARES 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended CROSS-COMPLAINT 
FILED BY JAMES MIJARES 
* TENTATIVE RULING: * 
 
Unopposed – motion granted, to be filed within 20 days from the date of hearing. 
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 5.  TIME:  9:00   CASE#: MSC16-00145 
CASE NAME: BANK OF THE WEST VS. NAPA CHRYSLER, INC. 
SPECIALLY SET HEARING RE STAPLETON GROUP'S FINAL ACCOUNT AND REPORT 
SET BY THE STAPLETON GROUP 
* TENTATIVE RULING: * 
 
Unopposed – Final Account approved as requested. 

  

 6.  TIME:  9:00   CASE#: MSC16-00341 
CASE NAME: SUNNY HILLS AQUATIC CLUB VS. HADI ZEGHUZI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY HADI ZEGHUZI 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

 7.  TIME:  9:00   CASE#: MSC16-00341 
CASE NAME: SUNNY HILLS AQUATIC CLUB VS. HADI ZEGHUZI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 

  

 8.  TIME:  9:00   CASE#: MSC16-00827 
CASE NAME: JOHNSON VS U.S. BANK 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 

Before the court is a motion to set aside default filed by U.S. Bank National Association as 
Trustee for the CMLTI2007-10 Trust (“U.S. Bank” or “Defendant”). U.S. Bank moves pursuant to 
Code of Civil Procedure sections 473(b) and 415.10, et seq. on the grounds of surprise due to 
lack of service of the summons and complaint.  

“[C]ompliance with the statutory procedures for service of process is essential to establish 
personal jurisdiction. [Citation.] Thus, a default judgment entered against a defendant who was 
not served with a summons in the manner prescribed by statute is void.” Dill v. Berquist 
Construction Co. (1994) 24 Cal.App.4th 1426, 1444.  

When a defendant argues that service of summons did not bring him or her within the trial 
court’s jurisdiction, as U.S. Bank does, the plaintiff has “the burden of proving the facts that did 
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give the court jurisdiction, that is the facts requisite to an effective service.” Coulson v. Cooper 
(1966) 245 Cal.App.2d 866, 868. 

Although Plaintiffs omitted the Proof of Service from their Opposition (despite their indication 
that it was attached as an Exhibit), the Court has reviewed the Proof of Service filed with the 
Court on July 7, 2016. That Proof, signed by Plaintiffs’ counsel Michael Yesk, indicates that the 
summons, complaint, ADR package, notice of CMC, discovery program, and notice to 
defendants was served on U.S. Bank at a Minneapolis address by mail with return receipt 
requested.  

In support of its motion to set aside default, however, U.S. Bank filed a Declaration of Michael 
Wang. According to this Declaration, there are three methods in which U.S. Bank records 
service of a Complaint and the Complaint in this case was not recorded by any of these 
methods. As a consequence, U.S. Bank argues, it did not receive the Complaint. 

Aside from their reliance on the Proof of Service (which they do not attach), Plaintiffs’ Opposition 
is otherwise largely non-responsive to Defendant’s motion to set aside. Defendant specifically 
moves under Code of Civil Procedure § 473(b) that it was surprised by the default. In response, 
Plaintiffs argue that Defendants mistake of law was unjustified. This argument was not raised by 
the Defendant. 

The motion to set aside is granted. The fully briefed Demurrer to Plaintiffs’ Complaint is set for 
hearing on February 8, 2017 at 9:00 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-01691 
CASE NAME: NIKNAHAD VS. QUE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of NIKNAHAD 
FILED BY MAI PHUONG QUE 
* TENTATIVE RULING: * 
 
Dropped from calendar – no proof of service in file.  If, in fact, Defendant has a valid proof of 
service, the demurrer will be sustained with 10 days leave to amend. 

  

10.  TIME:  9:00   CASE#: MSC16-01691 
CASE NAME: NIKNAHAD VS. QUE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of NIKNAHAD 
FILED BY LAN QUE 
* TENTATIVE RULING: * 
 
Dropped from calendar – no proof of service in file.  If in fact, Defendant has a valid proof of 
service, the demurrer will be sustained with 10 days leave to amend. 
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11.  TIME:  9:00   CASE#: MSC16-01841 
CASE NAME: BOWRING VS. ALVERNAZ PARTNERS 
HEARING ON DEMURRER TO COMPLAINT of BOWRING 
FILED BY ALVERNAZ PARTNERS LLC 
* TENTATIVE RULING: * 
 
Dropped from calendar – no proof of service in file.  If in fact Defendant has a valid proof of 
service, the demurrer will be sustained with 10 days leave to amend. 

  

12.  TIME:  9:00   CASE#: MSN16-2015 
CASE NAME: IN RE CLAIM OF ZAVIAN LEE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
No appearance is necessary.  The Petition for Minor’s Compromise is approved, and the Order 
is signed by the Court.  The Petition sets forth all necessary information and specifically states 
that the minor has made a complete recovery from injuries sustained in the accident.  The funds 
shall be deposited in a blocked account at Chase Bank, Brentwood, CA. 

  

13.  TIME:  9:00   CASE#: MSN16-2061 
CASE NAME: PETITION OF SENECA ONE 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY SENECA ONE, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 

  

14.  TIME:  9:00   CASE#: MSN16-2161 
CASE NAME: KEIT VS. ARTISTIC CLEANING 
HEARING ON OSC RE: FAILURE TO PROVIDE THE COURT WITH AN ADDRESS FOR 
DEFENDANT MICHAEL PETTERUIT 
* TENTATIVE RULING: * 
 
No response to the OSC.  Case dismissed. 

 

 


